Small Business Administration

(2) Assistance from procuring agen-
cies (in cooperation with SBA) in form-
ing joint ventures, leader-follower ar-
rangements, and teaming agreements
between the concern and other Partici-
pants or other business concerns with
respect to contracting opportunities
outside the 8(a) BD program for re-
search, development, or full scale engi-
neering or production of major systems
(these arrangements must comply with
all relevant statutes and regulations,
including applicable size standard re-
quirements); and

(3) Training and technical assistance
in transitional business planning.

§124.405 How does a Participant ob-
tain Federal Government surplus
property?

(a) General. (1) Pursuant to 15 U.S.C.
636(j)(13)(F), eligible Participants may
receive surplus Federal Government
property from State Agencies for Sur-
plus Property (SASPs). The procedures
set forth in 41 CFR Part 101-44 and this
section will be used to transfer surplus
property to eligible Participants.

(2) The property which may be trans-
ferred to SASPs for further transfer to
eligible Participants includes all per-
sonal property which has been deter-
mined to be “‘donable’ as defined in 41
CFR 101-44.001-3.

(b) Eligibility to receive Federal surplus
property. To be eligible to receive Fed-
eral surplus property, on the date of
transfer a concern must:

(1) Be in the 8(a) BD program;

(2) Be in compliance with all program
requirements, including any reporting
requirements;

(3) Not be debarred, suspended, or de-
clared ineligible under part 9, subpart
9.4 of the Federal Acquisition Regula-
tions, Title 48 of the Code of Federal
Regulations;

(4) Not be under a pending 8(a) BD
program suspension, termination or
early graduation proceeding; and

(5) Be engaged or expect to be en-
gaged in business activities making the
item useful to it.

(c) Use of acquired surplus property. (1)
Eligible Participants may acquire sur-
plus Federal property from any SASP
located in any state, provided the con-
cern represents and agrees in writing:
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(i) As to what the intended use of the
surplus property is to be and that this
use is consistent with the objectives of
the concern’s 8(a) business plan;

(if) That it will use the property to
be acquired in the normal conduct of
its business activities or be liable for
the fair rental value from the date of
its receipt;

(iii) That it will not sell or transfer
the property to be acquired to any
party other than the Federal Govern-
ment during its term of participation
in the 8(a) program and for one year
after it leaves the program;

(iv) That, at its own expense, it will
return the property to a SASP or
transfer it to another Participant if di-
rected to do so by SBA because it has
not used the property as intended with-
in one year of receipt;

(v) That, should it breach its agree-
ment not to sell or transfer the prop-
erty, it will be liable to the Govern-
ment for the established fair market
value or the sale price, whichever is
greater, of the property sold or trans-
ferred; and

(vi) That it will give SBA access to
inspect the property and all records
pertaining to it.

(2) A firm receiving surplus property
pursuant to this section assumes all li-
ability associated with or stemming
from the use of the property.

(3) If the property is not placed in use
for the purposes for which it was in-
tended within one year of its receipt,
SBA may direct the concern to deliver
the property to another Participant or
to the SASP from which it was ac-
quired.

(4) Failure to comply with any of the
commitments made under paragraph
(c)(1) of this section constitutes a basis
for termination from the 8(a) program.

(d) Procedures for acquiring Federal
Government surplus property. (1) Partici-
pants may participate in the surplus
property distribution program adminis-
tered by the SASPs to the same extent,
but with no special priority over, other
authorized transferees. See 41 CFR sub-
part 101-44.2.

(2) Each Participant seeking to ac-
quire Federal Government surplus
property from a SASP must:
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(i) Certify in writing to the SASP
that it is eligible to receive the prop-
erty pursuant to paragraph (b) of this
section;

(ii) Make the written representations
and agreement required by paragraph
(c)(1) of this section; and

(iii) ldentify to the SASP its serv-
icing SBA field office.

(3) Upon receipt of the required cer-
tification, representations, agreement,
and information set forth in paragraph
(d)(2) of this section, the SASP must
contact the appropriate SBA field of-
fice and obtain SBA'’s verification that
the concern seeking to acquire the sur-
plus property is eligible, and that the
identified use of the property is con-
sistent with the concern’s business ac-
tivities. SASPs may not release prop-
erty to a Participant without this
verification.

(4) The SASP and the Participant
must agree on and record the fair mar-
ket value of the surplus property at the
time of the transfer to the Participant.
The SASP must provide to SBA a writ-
ten record, including the agreed upon
fair market value, of each transaction
to a Participant when any property has
been transferred.

(e) Costs. Participants acquiring sur-
plus property from a SASP must pay a
service fee to the SASP which is equal
to the SASP’s direct costs of locating,
inspecting, and transporting the sur-
plus property. If a Participant elects to
incur the responsibility and the ex-
pense for transporting the acquired
property, the concern may do so and no
transportation costs will be charged by
the SASP. In addition, the SASP may
charge a reasonable fee to cover its
costs of administering the program. In
no instance will any SASP charge a
Participant more for any service than
their established fees charged to other
transferees.

(f) Title. The title to surplus property
acquired from a SASP will pass to the
Participant when the Participant exe-
cutes the applicable SASP distribution
documents and takes possession of the
property.

(g) Compliance. (1) SBA will periodi-
cally review whether Participants that
have received surplus property have
used and maintained the property as
agreed. This review may include site
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visits to visually inspect the property
to ensure that it is being used in a
manner consistent with the terms of
its transfer.

(2) Participants must provide SBA
with access to all relevant records
upon request.

(3) Where SBA receives credible in-
formation that transferred surplus
property may have been disposed of or
otherwise used in a manner that is not
consistent with the terms of the trans-
fer, SBA may investigate such claim to
determine its validity.

(4) SBA may take any action to cor-
rect any noncompliance involving the
use of transferred property still in pos-
session of the Participant or to enforce
any terms, conditions, reservations, or
restrictions imposed on the property
by the distribution document. Actions
to enforce compliance, or which may
be taken as a result of noncompliance,
include the following:

(i) Requiring that the property be
placed in proper use within a specified
time;

(if) Requiring that the property be
transferred to another Participant hav-
ing a need and use for the property, re-
turned to the SASP serving the area
where the property is located for dis-
tribution to another eligible transferee
or to another SASP, or transferred
through GSA to another Federal agen-
cy;

(iii) Recovery of the fair rental value
of the property from the date of its re-
ceipt by the Participant; and

(iv) Initiation of proceedings to ter-
minate the Participant from the 8(a)
BD program.

(5) Where SBA finds that a recipient
has sold or otherwise disposed of the
acquired surplus property in violation
of the agreement covering sale and dis-
posal, the Participant is liable for the
agreed upon fair market value of the
property at the time of the transfer, or
the sale price, whichever is greater.
However, a Participant need not repay
any amount where it can demonstrate
to SBA'’s satisfaction that the property
is no longer useful for the purpose for
which it was transferred and receives
SBA'’s prior written consent to transfer
the property. For example, if a piece of
equipment breaks down beyond repair,
it may be disposed of without being
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subject to the repayment provision, so
long as the concern receives SBA’s
prior consent.

(6) Any funds received by SBA in en-
forcement of this section will be remit-
ted promptly to the Treasury of the
United States as miscellaneous re-
ceipts.

CONTRACTUAL ASSISTANCE

§124.501 What general provisions
apply to the award of 8(a) con-
tracts?

(a) Pursuant to section 8(a) of the
Small Business Act, SBA is authorized
to enter into all types of contracts
with other Federal agencies, including
contracts to furnish equipment, sup-
plies, services, leased real property, or
materials to them or to perform con-
struction work for them, and to con-
tract the performance of these con-
tracts to qualified Participants. Where
practicable, simplified acquisition pro-
cedures should be used for 8(a) con-
tracts at or below the simplified acqui-
sition threshold. Where appropriate,
SBA will delegate the contract execu-
tion function to procuring activities.
In order to receive and retain a delega-
tion of SBA’s contract execution and
review functions, a procuring activity
must report all 8(a) contract awards,
modifications, and options to SBA.

(b) 8(a) contracts may either be sole
source awards or awards won through
competition with other Participants.

(c) Admission into the 8(a) BD pro-
gram does not guarantee that a Partic-
ipant will receive 8(a) contracts.

(d) A requirement for possible award
may be identified by SBA, a particular
Participant or the procuring activity
itself. SBA will submit the capability
statements provided to SBA annually
under §124.403 to appropriate procuring
activities for the purpose of matching
requirements with Participants.

(e) Participants should market their
capabilities to appropriate procuring
activities to increase their prospects of
receiving sole source 8(a) contracts.

(f) An 8(a) participant that identifies
a requirement that appears suitable for
award through the 8(a) BD program
may request SBA to contact the pro-
curing activity to request that the re-
quirement be offered to the 8(a) BD
program.
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(g) A concern must be a current Par-
ticipant in the 8(a) BD program at the
time of award, except as provided in
§124.507(d).

(h) A Participant must certify that it
is a small business under the size
standard corresponding to the SIC code
assigned to each 8(a) contract. 8(a) BD
program personnel will verify size prior
to award of an 8(a) contract. If the Par-
ticipant is not verified as small, it may
request a formal size determination
from the appropriate General Con-
tracting Area Office under part 121 of
this title.

(i) Any person or entity that mis-
represents its status as a ‘‘small busi-
ness concern owned and controlled by
socially and economically disadvan-
taged individuals’ in order to obtain
any 8(a) contracting opportunity will
be subject to possible criminal, civil
and administrative penalties, including
those imposed by section 16(d) of the
Small Business Act, 15 U.S.C. 645(d).

§124.502 How does an agency offer a
procurement to SBA for award
through the 8(a) BD program?

(a) A procuring activity contracting
officer indicates his or her formal in-
tent to award a procurement require-
ment as an 8(a) contract by submitting
a written offering letter to SBA. The
procuring activity may transmit the
offering letter to SBA by electronic
mail, if available, or by facsimile
transmission, as well as by mail or
commercial delivery service.

(b) Contracting officers must submit
offering letters to the following loca-
tions:

(1) For competitive 8(a) requirements
and those sole source requirements for
which no specific Participant is nomi-
nated (i.e., open requirements) other
than construction requirements, to the
SBA district office serving the geo-
graphical area in which the procuring
activity is located;

(2) For competitive and open con-
struction requirements, to the SBA
district office serving the geographical
area in which the work is to be per-
formed or, in the case of such contracts
to be performed overseas, to the Office
of 8(@) BD located in SBA Head-
quarters;
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